Client Alert - November 2003

Timely Deposit Of 401(k) Plan Deferrals DOL Appears To Adopt A More Stringent View

The U.S. Department of Labor (DOL) modified the 2002 Form 5500 with respect to whether or not employer transmitted participant contributions, (i.e., 401(k) deferrals, loan repayments, voluntary after-tax, etc.), are deposited within the regulatory time period.

What changed on the Form 5500?
Question 4a on Schedules H and I asks if the employer failed to transmit the contributions “...within the time period ...” allowed under the regulations - prior to 2002 it asked if it was “...within the maximum time period...”

What is the deposit deadline?
Participant contributions must be transmitted to the plan as of the earliest date on which such amounts can reasonably be segregated from the employer’s general assets, but in no event later than the fifteenth business day after the month of withholding. DOL has indicated that simple situations (e.g., small businesses, single-site companies, consolidated payrolls) would require segregation in as little as 3-5 business days, not by the 15th business day after the month of withholding.

Note: The regulation does not require that such contributions be invested per each participant’s election, but merely that they be deposited to the Trust. This could be accomplished via a Trust holding account. However, employers must balance the added complexity of monitoring a Trust holding account and less frequent investments against the time and expense of processing individual payrolls for investment.

Why the change?
The DOL apparently wants to clarify that the 15th business day standard is NOT applicable to all employers. Rather, it is the deadline by which every employer must deposit participant contributions, or be in violation of the rule. DOL indicated that each employer has its own “deadline”, based on its particular situation.

What is a typical employer's deadline?
Based on the DOL’s interpretation, the majority of employers should segregate participant contributions no later than the fifth (5th) business day after withholding.

What sanctions apply for a violation?
An employer that fails to segregate participant contributions by their deadline may have breached its fiduciary duty and also engaged in a prohibited transaction. This may require the employer to make up the lost investment earnings for the late deposit, and pay a 15% excise tax on such earnings with a Form 5330 filing.

What does Schloss & Co. recommend?
Since the regulation’s publication in 1996 we have advised our clients to ensure that all participant contributions be promptly deposited to the Trust fund after being withheld from employees’ paychecks. With the recent clarification detailed above, it would appear prudent to do so within five (5) business days after withholding. This may require a re-evaluation of deposit procedures for employers that do not comply.

All employers that sponsor retirement plans that have employee contributions and/or loan repayments (typically 401(k) plans) are subject to these requirements. If you have any questions, or would like to discuss the impact of this requirement on your individual circumstances, please call our office.

